










































































































































































































































































































































































purportedly comply with the language of § 3A(a) but not with the
Guidelines. See A IT1:444-479. Ultimately, the Planning Board
chose not to do so. A II:469

60. Instead, after holding a public hearing on Article 1,
the Planning Board recommended that Article 1 be sent back to
the Select Board for further study. A II1:482.

The December 2023 Special Town Meeting

61l. The Town’s Warrant Committee--which reviews, comments
on, and recommends town meeting action as to all proposed

articles, see Milton Town By-Laws §§ 12-1 et seq.; see also G.L.

c. 39, § 16--also recommended that RTM refer Arti
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The Town Submits Article 1 to EOHLC

64. On January 2, 2024--the first business day following
Milton’s December 31 deadline to provide EOHLC with an
application for district compliance--the Town submitted to EOHLC
most (but not all) of the materials required to complete such an
application. A II:783-784. It did so in substitution for a
formal application, in view of the fact that a referendum on
Article 1 was still pending. A II:784. The materials included
in the Town’s submission represented sufficient information for
EOHLC to make a conclusive determination of whether the MCMOD
would be compliant with § 3A. Id.

The Referendum

65. On February 12, in the face of a forecasted snowstorm,
the referendum was delayed by one day to February 14. A II:778-
779.

66. At the referendum held on February 14, the voters
determined not to adopt Article 1 by a margin of 5,115 to 4,346
(i.e., approximately 54% to 46%). A ITI:781.

67. On February 16, EOHLC notified the Town that it was
out of compliance with G.L. c. 40A, § 3A. A I:371.

EOHLC’s Analysis of Article 1

68. EOHLC’s analysis of the materials submitted by the

Town on February 2. A II:784-785. That analysis concluded--

assuming that the unsubmitted portions of the application
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contained no contrary information, and that the Town properly
sought review by the Attorney General’s Office pursuant to G.L.
c. 40, § 32--that the MCMOD would have complied with § 3A.

A IT1:785.

LEGAL POINTS AND AUTHORITIES

I. The Town Is in Violation of § 3A(a) and the Attorney
General Is Entitled to Appropriate Remedies.

A. Section 3A(a) Affirmatively Obligates the Town to Have
a Compliant Zoning District.

69. As noted, § 3A(a) provides that each “MBTA community
shall have a zoning ordinance or by-law that provides for at
least 1 district of reasonable size in which multi-family
housing is permitted as of right,” that also satisfies other
specified criteria. This creates an affirmative obligation on
the part of affected municipalities, for at least three reasons.

70. First, § 3A(a) 1s phrased in terms of what an affected
municipality “shall” do. The primary goal of statutory
interpretation, of course, is “to effectuate the intent of the
Legislature, and the statutory language is the principal source
of insight into legislative purpose. Where the language of a
statute is clear and unambiguous, it is conclusive as to

legislative intent.” Curtatone v. Barstool Sports, Inc., 487

Mass. 655, 658 (2021) (internal quotations and citations

omitted) .

23



71. It is “axiomatic” that a statute’s use of the word

“shall” connotes a mandatory obligation. Perez v. Dep’t of

State Police, 491 Mass. 474, 486 (2023) (internal quotations and

citations omitted); see also Galenski v. Town of Erving, 471

Mass. 305, 309 (2015) (“The word ‘shall’ is ordinarily
interpreted as having a mandatory or imperative obligation.”)
(internal citations and quotations omitted). That the
Legislature chose to use the word “shall” in § 3A(a) signifies
its intent to create an affirmative obligation on the part of
MBTA communities such as Milton.

72. Moreover, to the extent the language of § 3A(a) is
ambiguous, available legislative history--specifically, a press
release issued by legislative leaders shortly after the MBTA
Communities Act became law--confirms that the Legislature

intended it to “[rlequire[] designated MBTA communities to be

zoned for at least one district of reasonable size, in which
multi-family housing is permitted as of right . . . .” A I:101.
73. Second, the final paragraph of G.L. c. 40A, § 7,
empowers the judiciary to “restrain by injunction violations [of
Chapter 40A].” The Legislature, of course, is presumed to be
“aware of the statutory and common law that governed the matter

in which it legislates.” 1In re Globe Newspaper Co., 461 Mass.

113, 117 (2011). By codifying the MBTA Communities Act in

Chapter 40A, and therefore subject to § 7’'s preexisting
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provision for equitable remedies, the Legislature signaled its
intention to make those remedies available to enforce the
mandate of § 3A(a).

74. Third, § 3A(a)’s use of mandatory language contrasts
with the language that the Legislature chose to use in true
“opt-in” zoning statutes. See, e.g., G.L. c. 40R, § 3
(municipality “may adopt a smart growth zoning district”)
(emphasis added); G.L. c. 40Y, § 2 (municipality "“may adopt a
starter home zoning district”) (emphasis added).

75. That § 3A(b) prescribes administrative consequences
for a municipality that fails to comply--specifically, the loss
of eligibility for certain kinds of housing and infrastructure
funding--does not suggest that § 3A(a) is anything less than
obligatory. To the contrary, the prescription of such
consequences signifies the Legislature’s intent that § 3A(a) is
mandatory. 3 S. Singer, Statutes and Statutory Construction §
57:7 (8th ed. 2020) (statute that imposes sanctions for failure
to comply is mandatory) .

B. The Attorney General May Enforce § 3A(a) Through
Declaratory and Injunctive Remedies.

76. The Attorney General, as noted, is the “the chief law
officer of the Commonwealth” and, as such, is “clothed with
certain common law faculties appurtenant to the office.”

Commonwealth v. Kozlowsky, 238 Mass. 379, 386, 389 (1921).
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Absent “some express legislative restriction to the contrary,”
she may “exercise all such power and authority as public
interests may from time to time require. [She] may institute,
conduct, and maintain all such suits and proceedings as [she]
deems necessary for the enforcement of the law of the State, the
preservation of order, and the protection of public rights.”

Id. at 390-91; accord Opinion of the Justices, 354 Mass. 804,

809 (1968).

77. The Attorney General’s authority to bring suit in the
public interest is partially codified in the provision of the
General Laws that authorizes her to “take cognizance of all
violations of law . . . affecting the general welfare of the
people” and to “institute . . . such . . . civil proceedings
before the appropriate state and federal courts, tribunals and
commissions as [she] may deem to be for the public interest

. G.L. c¢c. 12, § 10. Her authority in this regard is not
limited to specific statutory rights of action, see, e.g.,

Commonwealth v. Mass. CRINC, 392 Mass. 79, 88 (1984), and it

encompasses actions that private actors lack power to institute

themselves. See Lowell Gas Co. v. Att’y Gen’l, 377 Mass. 37,

43-44 (1979). 1Indeed, the Legislature’s use of the phrase “as
[she] may deem to be for the public interest” in G.L. c. 12,
§ 10, confirms that, in developing the legal policy of the

Commonwealth, the Attorney General is the arbiter of the public
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interest. Cf. Sec’y of Admin. and Fin. v. Att’y Gen’l, 367

Mass. 154, 163 (1975) (Attorney General is empowered by

Legislature “to set a unified and consistent legal policy for
the Commonwealth,” and has a “common law duty to represent the
public interest”).

78. The Attorney General’s authority to bring suit in the
public interest finds expression in a long line of cases brought
by the Attorney General against a municipality or municipal
official to secure compliance with state law by means of
mandamus, declaratory, or injunctive relief. See,

e.g., Att'y

Gen’l v. City of Boston, 123 Mass. 460 (1877); Att’y Gen’l v.

Suffolk County Apportionment Comm’rs, 224 Mass. 598 (1916);

Commonwealth v. Town of Hudson, 315 Mass. 335 (1943); Jacobson

v. Parks & Rec. Comm’n of Boston, 345 Mass. 641 (1963); Att’'y

Gen’l v. Sch. Comm. 387 Mass. 326 Commonwealth

of Essex,

v. Sch. Comm. of Springfield, 382

compliance necessarily implicates

(1982) ;

Mass. 665 (1981). Such

the public interest and public

rights. See, e.g., Quinn v. Rent Control Bd. of Peabody, 45
Mass. App. Ct. 357, 381 (1998) (Kaplan, J.).
79. Moreover, § 3A(b)’s identification of administrative

consequences for a municipality’s

noncompliance with § 3A(a)

does not preclude the Attorney General from obtaining judicially

ordered declaratory and injunctive relief to secure compliance

with § 3A(a).
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80. 1Indeed, a similar situation was presented in Board of

Education v. City of Boston, where, amidst a dispute between the

Boston School Committee and the Mayor of Boston about the
appropriation the School Committee would receive to fund the
1980-81 school year, the state Board of Education, represented
by the Attorney General, sought declaratory and injunctive
relief to require both municipal entities to provide a minimum
school year of 180 days. 386 Mass. 103, 105 (1982). The
statutory scheme under which that dispute unfolded indeed
purported to obligate a municipality to operate its public
schools for a minimum term of 180 days. Id. at 108 (citing G.L.
c. 71, §§ 1 & 4). But the statutes also provided that a
municipality that failed to do so would forfeit its Chapter 70
school aid funding in an amount proportional to the curtailment
of the school year. G.L. c. 71, § 4A. This administrative
consequence did not inhibit the SJC from recognizing the
Commonwealth’s right to seek, and actually awarding, declaratory
relief that mandated the municipal entities’ compliance with the

180-day school year requirement.® 386 Mass. at 112 n.14 & 113;

> Although the Commonwealth had also been awarded an
injunction by the Superior Court, the SJC’s rescript
contemplated only declaratory relief--presumably because, by the
time of the SJC’s opinion in the spring of 1982, the 1980-81
school year had ended and enjoining the municipal entities to
provide 180 days of instruction during that year could have had
no effect. See 386 Mass. at 113.
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see also Perlera v. Vining Disposal Svc., Inc., 47 Mass. App.

Ct. 491, 499 (1999) (Attorney General may seek declaration and
injunction to force town to comply with prevailing wage mandate
of G.L. c. 149, § 27F, even though statute provides criminal
penalties for noncompliance; “Section 27F is primarily a
remedial statute. The criminal penalty is specified only to
encourage compliance with a civil duty. As such, it is properly
treated as merely incidental and not as precluding the
injunctive relief normally available to enforce legal duties.”).
8l. Here, in view of the ongoing regional housing crisis--
a crisis that, as noted at 9 26 above, the Town itself
acknowledges—--there can be no doubt that the enforcement of
§ 3A(a) implicates the public interest. As such, the Attorney
General is authorized to secure compliance with § 3A(a) through
the type of judicially ordered declaratory and injunctive
remedies that she seeks in this suit.

COUNT ONE - VIOLATION OF G.L. c. 40A, § 3A(a)

82. The Attorney General repeats and incorporates by
reference paragraphs 1-81 as if fully set forth herein.

83. An actual controversy exists between the parties
arising out of the Town’s failure to comply with the

requirements of § 3A(a) and the Guidelines.
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84. Resolution of this controversy by entry of judgment
declaring the respective rights of the parties will remove any
uncertainty about those rights.

85. The Attorney General i1s authorized to take notice of
violations of § 3A(a) and the Guidelines and, in the public
interest, to invoke this court’s equitable jurisdiction to
secure compliance with the same.

PRAYER FOR RELIEF

Wherefore, the Attorney General respectfully requests that
this Court:

A. Reserve decision on the merits of this complaint and
report the case to the Supreme Judicial Court for the
Commonwealth for adjudication of the issues of law presented
herein;

B. Declare that § 3A(a) affirmatively obligates the Town
to have a zoning by-law that provides for at least one district
of reasonable size in which multi-family housing is permitted as
of right and that satisfies the other criteria set forth in
§ 3A(a) and the Guidelines;

C. Declare that the Town has failed to meet its
obligations under § 3A(a) and the Guidelines;

D. Declare that the Attorney General is entitled to
injunctive remedies to secure the Town’s compliance with § 3A(a)

and the Guidelines;
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E. Enter an injunction requiring the Town to create a
zoning district that complies with § 3A(a) and the Guidelines
within three months after entry of such injunction;

F. If, and to the extent that, the Town does not comply
with said injunction, enter a further injunction prohibiting the
Town and Mr. Atchue from enforcing any aspect of the Town’s
zoning by-law, rules, or regulations, to the extent that such
enforcement is inconsistent with the Town’s obligations under
§ 3A(a) and the Guidelines; and

G. Order such other relief as the Court may deem just and
proper. In the event that the Town proves unable or unwilling
to comply with the injunctive relief sought above, this may
include, but is not limited to, appointment of a Special Master
to propose a zoning by-law that complies with § 3A(a) and the
Guidelines, or imposition of fines on the Town.

Respectfully submitted,

ANDREA JOY CAMPBELL,
ATTORNEY GENERAL,

By her counsel:

/s/ Eric Haskell
Feb. 27, 2024

Eric A. Haskell, BBO No. 665533
Jon Burke, BBO No. 673472

Erin E. Fowler, BBO No. 707188
Assistant Attorneys General

One Ashburton Place

Boston, Mass. 02108
617-963-2855
eric.haskell@mass.gov
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Certificate of Service

Pursuant to Mass. R. Civ. P. 5(b) (1), I certify that I caused
the foregoing document to be served on Peter L. Mello, Esqg.,
counsel for the Town of Milton, by e-mail at pmello@mhtl.com.

/s/ Eric Haskell

Feb. 27, 2024 Eric A. Haskell
Assistant Attorney General
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(1) What is the MBTA Communities Law and what does it
require?

The MBTA Communities Act was adopted in January 2021, as part of legislation to strengthen the state’s
economy. It was passed by broad bipartisan majorities in the legislature — the Senate voted unanimously in
favor of the Act, and the House voted 143 in favor to 4 against. Governor Baker signed the Act into law on
January 14, 2021. [Source: H.5250 (https://malegislature.gov/Bills/191/H5250) (2020)]

The MBTA Communities Act requires 177 Cities and Towns to establish “at least 1 district of reasonable size in
which multi-family housing is permitted as of right.” Where possible, the district must be within a half mile
from public transportation (commuter rail, bus station, ferry terminal or subway). MBTA Communities must
permit the development of housing suitable for families with children, and may not impose age restrictions,
within the district.

The state agency with responsibility for housing issues, known as the Executive Office of Housing and
Livable Communities (or EOHLC), has detailed materials available to address questions about this law and
help communities understand their obligations. Those materials are available here

(/info-details/resources-for-mbta-communities#3a-fact-sheets-).

(2) Is compliance with the law mandatory?

Yes. The law states clearly that 177 communities covered by the MBTA Communities Law “shall have a
zoning ordinance or bylaw that provides for at least 1 district of reasonable size” that permits multi-family
housing as of right.

The Attorney General's Office has issued an advisory on this issue, which is available here

(/doc/advisory-concerning-enforcement-of-the-mbta-communities-zoning-law/download).

(3) What Cities and Towns are subject to the law?

Communities that are served by the MBTA are subject to the law, including:

* 84 communities that host MBTA service, including rapid transit, commuter rail, ferry or bus.

* 93 communities that abut — that is, share a border with — a City or Town that is served by the MBTA.

The following map demonstrates the location of MBTA Communities throughout the Commonwealth:

https://www.mass.gov/info-details/mbta-communities-law-qa 217
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(4) Is the MBTA Communities Act constitutional?

Yes, itis. Under the state constitution, our state legislature has the power to pass laws about municipal
zoning. Mass. Const. Art. Amend. art. 60. In the words of our state supreme court, this gives the state the
“supreme power” in zoning matters.

In many cases, the legislature has passed laws that empower local communities to make their own decisions
about zoning. In some cases, though, the legislature has determined that local discretion should be limited
in order to allow development that will further state or regional interests. For example, the legislature has
set statewide standards when it comes to housing development for low- and moderate-income residents
(under Chapter 40B); as well as schools, churches and other religious institutions, certain agricultural uses,
child care centers, congregate care for those with disabilities, and solar power installations (under G.L. c.
40A, § 3).

Litigation has challenged Chapter 40B based on an argument that the state cannot require communities to
allow low- and moderate-income housing developments that would otherwise violate local zoning. But those
challenges have failed because the constitution gives the state the authority to restrict local zoning. The
state supreme court has consistently required municipalities to comply with state law that allows
educational, religious, childcare, and solar developments, over community objections.

https://www.mass.gov/info-details/mbta-communities-law-qa 3/7
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The state legislature had the authority to pass the MBTA Communities Law to require multi-family housing
districts in 177 communities where public transportation is accessible. The state is particularly interested in
such development because Massachusetts is facing a housing crisis that is crowding out people who wish to
live and work here, hurting our communities and limiting our economic growth. The legislature also chose to
preserve significant local discretion to determine where that housing may be allowed in order to meet the
particular needs of each community.

(5) Does the MBTA Communities Law allow for municipal
discretion?
Yes. The MBTA Communities Law and Compliance Guidelines established by the state require that multi-

family housing districts must be of reasonable size and, where feasible, located near mass transit; they must
allow housing suitable for families with children; and they cannot be age-limited.

As long as they meet those requirements, communities have considerable discretion as to where to locate
multi-family districts and how big those districts may be.

(6) Are there resources available to assist covered communities
with compliance?

Yes. The Attorney General's Office and the Executive Office of Housing and Livable Communities (EOHLC)

have collected materials here (/news/ag-campbell-issues-advisory-on-requirements-of-mbta-communities-zoning-law) and

here (/info-details/resources-for-mbta-communities). Municipal planners may seek EOHLC's assistance and

communities may be eligible for (or may already have received) grant funding to help design compliant
districts. In addition, Massachusetts Housing Partnership (MHP) offers consultant services to assist with
technical aspects of compliance and Citizens' Housing and Planning Association (CHAPA) provides assistance
to municipalities around public education and engagement. Regional Planning Agencies also provide
technical assistance to their municipalities. Taken together, over $6 million in technical assistance has been
provided to 156 of the 177 municipalities since August 2022.

Municipal counsel are encouraged to reach out to the Attorney General’s Municipal Law Unit with questions
on compliance. Both EOHLC and the Attorney General's Office have offered pre-review for proposed districts
to give municipalities guidance as to whether the district is likely to be approved.

(7) Does the MBTA Communities Law impermissibly limit local
control?

No. The state legislature has the power to enact zoning laws with which communities must comply. The
power is set forth in Article 60 of the Amendments to the state constitution. That power is specifically

preserved by the Home Rule Amendment, which requires municipalities to follow state law, like the MBTA
Communities Law. Mass. Const. Art. Amend. art. 89, § 8.

https://www.mass.gov/info-details/mbta-communities-law-qa 4/7
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In addition, the MBTA Communities Act ensures communities can determine where the required district is
(or districts are) located and how large they are, within certain parameters.

(8) Are the Guidelines adopted by the state binding on my
community?

Yes, they are. State law requires the state — and, specifically, the Executive Office of Housing and Livable
Communities, known as EOHLC — to “promulgate guidelines to determine if an MBTA Community” is in
compliance with its obligations.

These guidelines are binding. We are aware of suggestions that guidelines are somehow non-binding
because they are not “regulations.” But our state supreme court has recently rejected an argument that
EOHLC guidelines are nonbinding. See Fairhaven Hous. Auth. v. Commonwealth, 493 Mass. 27 (2023).

(9) How can zoning that is compliant with the MBTA
Communities Law by adopted?

One or more zoning districts that are consistent with the MBTA Communities Act may be adopted through
the typical municipal process for adopting zoning ordinances or bylaws. That means in certain towns, an
approval of Town Meeting or Representative Town Meeting will be required (in an annual or specially-called
meeting), following action by the appropriate municipal board (e.g., the Select Board or the Planning Board).
In cities, approval by the City Council is required. A few municipalities may have existing zoning that
complies with the Guidelines in which case they should submit a complete application to EOHLC for a
determination of compliance.

(10) What do MBTA Communities have to do, and by when?

The MBTA Communities Act simply required cities and towns to “have” a zoning ordinance or by-law that
provides for at least one district of reasonable size in which multi-family housing is permitted as of right and
meets the other requirements of the Act. However, EOHLC recognized that many communities would need
time to craft and pass an appropriate district, and therefore created a process by which communities can be
treated as being in compliance by taking concrete steps towards adopting the necessary zoning ordinance
or by-law.

Communities served by MBTA rapid transit (the subway, trolley, or Silver Line buses) were required to submit
a zoning ordinance or bylaw to EOHLC for approval by December 31, 2023. Of the 12 communities subject to
that deadline, only Milton has failed to submit a zoning ordinance or bylaw for approval.

Most of the remaining communities covered by the law—those served by commuter rail, bus, or ferry, or
adjacent to such a community—must submit their zoning ordinance or bylaw for EOHLC approval by
December 31, 2024. Certain smaller adjacent communities are allowed until December 31, 2025.

https://www.mass.gov/info-details/mbta-communities-law-qa 517
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The deadline applicable to each community can be located in the EOHLC Guidelines, which are available

here (/doc/compliance-guidelines-for-multi-family-zoning-districts-under-section-3a-of-the-zoning-act/download).

The zoning ordinance or bylaw that a community adopts must comply with EOHLC Guidelines. However, if
they submit by their deadline, MBTA Communities will be treated as compliant with the law while EOHLC is
reviewing their submission.

(11) What happens if my City or Town fails to comply with the
MBTA Communities Law?

Communities that fail to comply with the MBTA Communities Act automatically lose certain state funding,
including funding: for local infrastructure generally, such as road, bridge, water and sewer improvements
(known as MassWorks); for local infrastructure projects that support housing (known as HousingWorks); for
EOHLC grants to communities with a “Housing Choice” designation; and state funding under the Local
Capital Projects Fund.

In addition, the Healey-Driscoll Administration has notified communities that compliance with the MBTA
Communities Act will be considered when dispensing certain discretionary local aid. Several programs
potentially affected by that consideration are catalogued here

(/info-details/section-3a-guidelines#9.-determinations-of-compliance-).

In addition, intentional or persistent non-compliance may result in an enforcement action against the
municipality by the Attorney General. Any such action would seek a court order requiring the community to
comply with the law. Such a lawsuit is currently pending in the state supreme court against the Town of
Milton.

(12) The following questions might be asked by residents
preparing to attend a Town Meeting where a new zoning
district will be considered:

1.
a. How did my community settle upon the district presented for Town Meeting consideration?

This answer will vary for each community. At a minimum, each community held a public Planning Board
hearing on the proposed district, at which residents could participate. After the hearing the Planning Board
was required to issue a report to Town Meeting or City Council with a recommendation concerning whether
or not the zoning district should be adopted.

Many communities also held preliminary workshops or public comment meetings on proposed MBTA
Communities zoning districts. In many cases, proposed zoning districts are drafted with help from planning
consultants, often hired with grant money provided by Commonwealth agencies. Like every other zoning
bylaw, the zoning district is drafted with input from the Town/City Planner, the Planning Board, and the
Select Board or City Council.

https://www.mass.gov/info-details/mbta-communities-law-qa 6/7
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* What vote is required in order for the new district to pass?
A simple majority vote.
* What happens if the proposed zoning district passes?

It is submitted to the Executive Office of Housing and Livable Communities (EOHLC) to ensure that the
district is compliant with the MBTA Communities Act. EOHLC offers an optional “pre-adoption” review of
proposed districts before they are voted on, in which case the community will have some indication as to
whether the zoning district is likely to be approved.

As with all other town zoning bylaws, a town’s MBTA Communities zoning bylaw also will be submitted to the
Attorney General's Office for review and approval as required by statute. Once the zoning bylaw is approved,
it will take effect, and multi-family housing will be permitted in the new zoning district. Please note that
EOHLC determinations of compliance are separate from the bylaw review by the Attorney General's Office
and that a bylaw approved by the Attorney General will be in effect even if EOHLC makes a determination
that the bylaw does not comply with the Guidelines and the Act.

e What happens if the proposed zoning district does not pass?

This answer will depend on the time of the Town Meeting or City Council vote and whether the community
will be able to come into compliance in advance of the applicable deadline (which, for many communities,
will be December 31, 2024). If the vote renders the community out of compliance, the community will face
the consequences set forth in response to question 11, above.

(13) Does passage of an MBTA compliant zone require changes
to existing properties?

No. The passage of a zoning district to comply with the MBTA Communities Law does not require existing
property owners to alter their properties or to change otherwise lawful restrictions in leases or home owner
association contracts. It merely allows that multifamily housing can be developed as of right should a
property owner choose to develop it.
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Local Law
NG-Zero Special Permit

§ 60-430.0 Permitted special uses.

(19) North Greeley Net Zero Carbon (NG-Zero). NG-Zero development shall be permitted
only upon the issuance of a special permit by the Town Board and shall be subject to the specific
requirements set forth herein in addition to the general procedures, conditions, and standards
applicable to special permit uses as set forth in § 60-430 of this chapter.

(a) Purpose and intent. The NG-Zero special permit is intended to encourage and facilitate
the redevelopment of a large, vacant property on North Greeley Avenue in the
Chappaqua Hamlet as a mixed used, multi-family residential building that will exceed the
currently applicable Green Building Code requirements in Chapter 74 of the New Castle
Town Code, serve as a model for sustainable, environmentally responsible development
not just in New Castle but statewide, and promote the following goals set forth in the
Town Comprehensive Plan: help promote a vibrant and walkable downtown; help
promote diversity and affordability of housing types; require environmentally friendly
forms of residential development; promote carbon-neutral construction practices;
promote resource conservation; promote reduction of construction waste; promote
reduction in energy use; and promote access to public transportation, bicycle and
pedestrian infrastructure.

(b) Special development standards.
[1] Site requirements.

[a] Location. NG-Zero development shall be permitted on any lot that is
situated on the westerly side of North Greeley Avenue in the Retail Business
and Parking (B-RP) Zoning District, and shall not include any corner lot or lot
also having frontage on lower King Street (Allen Place).

[b] Site size. The minimum required lot area for a NG-Zero shall be 33,000
square feet.

[c] Variances. Relief from the site requirements of this subsection may be
granted only upon application to and after hearing by the Zoning Board of
Appeals upon a showing of unnecessary hardship as required in connection
with the granting of a use variance.



[2] Dwelling units.

[a] Dwelling unit type. Individual dwelling units may be of the efficiency,
studio, one-bedroom or two-bedroom type, but shall not contain more than
two bedrooms. The Town Building Inspector shall have the authority to
determine which rooms may function as bedrooms for the purpose of
determining compliance with this requirement and may include any room
other than bathrooms, kitchens, entranceways, foyers and closets.

[b] The gross floor area for an individual dwelling unit, excluding exterior
space, shall be at least 500 square feet, but in no case shall it exceed 2,000
square feet.

[3] Affordable housing. A multifamily development, including a mixed-use
development, shall be required to provide AFFH units pursuant to §§ 60-220 and
60-410H(6)(k) of this chapter except that in developments of 10 or more units no
less than 12% of the total number of units must be created as AFFH units.
Alternatively, the applicant may provide no less than 10% of the total number of
units as AFFH units if at least 2% of the total number of units (minimum of 1) are
Workforce unit(s), as defined at § 60-210. In calculating the number of required
AFFH units and Workforce units, partial units shall be rounded up to the next
largest integer in all cases. No less than 20% of the total dwelling units in an
NG-Zero building shall be comprised of AFFH and Workforce units.

[4] Traffic management. Roadways giving vehicular access to NG-Zero sites shall
be adequate to accommodate the anticipated traffic generation resulting from the
development proposed thereon. The Town Board shall not approve a special use
permit until and unless said Board determines that the roads and intersections
proximate to the project site are capable of accommodating the additional traffic
generation or, if not, that the necessary improvements will be made prior to the
occupancy of the development.

[5] Off-street bicycle and e-bike/scooter storage. Off-street bicycle storage and
charging for e-bikes and scooters shall be provided. Off-street
e-bike/scooter storage shall be appropriately sized and secured in a self-contained
area, readily accessible in the event of an emergency. Such storage shall be
accessible to all residents of the NG-Zero building.

[6] Permitted uses. Permitted principal and accessory uses shall be as follows:

[a] Ground-floor. To promote the goals and intent of this provision, a project
utilizing the NG-Zero special permit in the B-RP district shall provide one or



more ground floor retail or commercial uses consistent with the permitted
principal uses within said district.

[b] Residential Density. Residential density shall be calculated as follows:

Minimum Gross Lot Area Requirement per Dwelling Unit

Efficiency (studio) apartment 375 square feet
1-bedroom apartment 500 square feet
2-bedroom apartment 750 square feet

[c] Any accessory use customarily incidental to a permitted principal use on
the same lot.

[7] Utilities and services.

[a] Drainage. At a minimum, stormwater drainage systems shall comply with
the requirements of Chapter 108A, Stormwater Management and Erosion and
Sediment Control.

[b] Green infrastructure. Green infrastructure practices to improve water
quality through stormwater management, such as rain gardens, green roofs,
and cisterns, shall be provided to the extent readily achievable.

[c] Refuse storage and collection. Plans for the storage and collection of refuse
and recycling shall be designed to the satisfaction of the Town Board to
minimize disruption to nearby properties and provide appropriate odor,
pollution and vermin controls. Refuse and recycling shall be stored in rodent-
proof containers which shall be conveniently located to serve all dwelling units
and shall be enclosed or otherwise screened from view in a location easily
accessible by emergency responders and service providers. Such facilities shall
comply with all setback requirements applicable to principal buildings and may
not be located in the front yard.

[d] Undergrounding. All utilities, including electric, telephone and cable
television service shall be placed underground, unless it is determined by the
Town Board, based on professional consultation, that such a requirement is
technically infeasible. If such undergrounding is not feasible, adequate fire
suppression must be incorporated into the roof structure of the building.



[9] Off-street parking and loading.

[a] The applicant shall demonstrate compliance with the following off-street
parking standards:

Use Minimum Required Off-Street Parking
Residential, Multi- 1 space per unit if on-site car share is provided.
Family If no on-site car share is provided parking shall

be:

Rental Studio .85/DU
1-Bedroom 1.1/ DU
2-Bedroom 1.4/ DU

Retail 2.8 spaces per each 1,000 SF

Restaurant 10 spaces per each 1,000 SF

Office 2.8 spaces per each 1,000 SF

Medical Office 3.3 spaces per each 1,000 SF

Any use not specifically listed in the table above shall be subject to the
minimum off-street parking requirements set forth at § 60-420.F of this
chapter.

[b] The Town Board may approve a reduction of these minimum standard(s)
based upon a finding that:

(i) Sufficient public parking is available within 2,000 feet of the
project site; or

(ii) The projected operational characteristics of the proposed use(s)
or other strategies proposed by the applicant justify a different
amount of parking.

[c] Payment in lieu of off-street parking. Where off-street parking is insufficient
to meet the standards set forth in paragraph [a] above, the Town Board may
require as a condition of special permit approval a payment to the Town in lieu
of providing such parking spaces. The amount of the fee-in-lieu shall be
established by the Town Board in its Fee Schedule. The fee-in-lieu shall be
deposited by the Town in a designed trust fund to be used by the Town
exclusively for ensuring the availability of adequate off-site parking in the
Chappaqua Hamlet.



[10] Electric Vehicle Charging Stations. A minimum of 50% of the required parking
shall be electric vehicle ready with sufficient capacity to charge electric vehicles at
the full rated amperage.

[11] Green Building.

In compliance with Chapter 74, Section 13 of the Town Code, new construction
shall incorporate green building practices designed to minimize short-term and
long-term negative impacts on the environment. In addition to meeting the Town
Code Green Building Standards, all NG-Zero projects must comply with the
following requirements:

[a] Minimize on-site generation of carbon emissions: all buildings greater than
5,000 square feet of conditioned space shall not be serviced by gas or fossil-
fuel fired equipment or appliances, except as required for emergency standby
power.

[b] Minimize operational carbon emissions: all new construction addressed by
the International Energy Conservation Code must incorporate renewable
energy systems of adequate capacity to achieve net zero carbon, per the
requirements of the 2021 International Energy Conservation Code (IECC)
Appendix CC: Zero Energy Commercial Building Provisions, as may be amended
from time to time.

[c] Minimize embodied carbon in building products and materials: all buildings
greater than 5,000 square feet of conditioned space must perform a whole
building life cycle assessment (WBLCA) of the project’s structure and enclosure
prior to building permit approval. The project WBLCA must demonstrate a
minimum 25% reduction in global warming potential (GWP) compared to a
typical baseline building. Suitable WBLCA frameworks include LEED v4.1
Building Design & Construction and ANSI/GBI 01-2021 Green Globes
Assessment Protocol for Commercial Buildings or similar. Where possible,
material reuse (salvaged material) is strongly encouraged, as these materials
can be designated to have low/zero GWP.

[12] Energy Efficient Building Standards.

[a] Purpose. To ensure that a NG-Zero building serves as a model for
sustainable, environmentally responsible development, this subsection
incorporates performance standards used for tax deductions allowable under
Internal Revenue Code § 179D. However, nothing herein shall require any
taxpayer to claim any such deduction with any taxing authority.















connections, etc., (vi) a generalized schedule for construction staging and
completion of the proposed project; and (vii) an itemized list as to the green
building attributes employed in the development project, (viii) an application
fee in an amount as set forth by resolution of the Town Board in the Master
Fee Schedule, which may be amended.

Upon determination by the Director of Planning that the application is
substantially complete, the Director of Planning shall refer said application to the
Town Board for review at its next regularly scheduled meeting. The Town Board
may, in its discretion, invite the Planning Board to meet jointly with the Town
Board in an advisory capacity.

[2] Public Hearing and Decision. Within 62 days of the date a completed NG-Zero
special permit application is received, the Town Board shall schedule a public
hearing on the NG-Zero special permit and associated site development plan.
Within 62 days of the later of the date that the public hearing is closed or that all
actions required under the State Environmental Quality Review Act as a
prerequisite to Town Board action have been taken, the Town Board shall act to
approve, approve with modifications, or disapprove the NG-Zero special permit
and site development plan. Nothing in this section is to be construed as
authorization for a default approval in the event these periods are exceeded.
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